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ORDER
Per N. K. Saini, AM:

This is an appeal by the assessee against the order dated 25.01.2017 of
1d. CIT(A)-2, Patna.

2. The only grievance of the assessee in this appeal relates to the
sustenance of penalty of Rs.37,35,760/- levied by the AO u/s
271(1)(c) of the Income Tax Act, 1961 (hereinafter referred to as

the “‘Act’) by passing the ex-parte order.

3. Facts of the case in brief are that the AO framed the
assessment at an income of Rs.1,28,95,143/- by adding
Rs.1,20,99,812/- as an unexplained cash deposit u/s 40A(3) of the
Act vide assessment order dated 29.03.2014. The AO also initiated
the penalty proceedings u/s 271(1)(c) of the Act. Since the assessee
had not complied to the notices issued, the AO levied the penalty
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of Rs.37,35,760/- u/s 271(1)(¢c) of the Act vide order dated
26.09.2014.

4. Being aggrieved the assessee carried the matter to the Id.
CIT(A) who dismissed the appeal in [/imine by observing that
sufficient opportunity of being heard had been allowed to the

assessee but there was no compliance.

5. Now the assessee is in appeal. The 1d. Counsel for the assessee submitted
that no notice of hearing was received by the assessee. Therefore, the 1d.
CIT(A) was not justified in dismissing the appeal. It was also stated that the 1d.
CIT(A) had not decided the issue on merit.

6. In his rival submissions, the Id. Sr. DR supported the impugned order
passed by the Id. CIT(A).

7. We have considered the submissions of both the parties and carefully
gone through the material available on the record. In the present case, it is
noticed from the face of the impugned order that the 1d. CIT(A) mentioned as
under:

“Date of hearing: None

Present for the Appellant: None

Present for the Department: None”

8.  From the above noting, it is clear that no opportunity of being heard was
given. The 1d. CIT(A) simply stated that the notices were issued for hearing but
there was no compliance. However, he has not mentioned as to whether any of
the notice issued was served upon the assessee. It is well settled that nobody
should be condemned unheard as per the maxim “audi alteram partem”. We,

therefore, considering the totality of the facts of the present case, deem it
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appropriate to set aside this issue back to the file of the ld. CIT(A) to be
adjudicated afresh in accordance with law after providing due and reasonable

opportunity of being heard to the assessee.

0. In the result, the appeal of the assessee is allowed for statistical

purposes.

(Order Pronounced in the Court on 14/03/2018)

Sd/- Sd/ -
(Sudhanshu Srivastava) (N. K. Saini)
JUDICIAL MEMBER ACCOUNTANT MEMBER
Dated: 14 /03/2018
*Subodh*
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